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In the Court of Appeals of the District of Columbia. 


Mary A. Dobbins, Appellant, 

vs. 

Frank H. Thomas. 


No. 1540. 


a Supreme Court of the District of Columbia. 

Frank H. Thomas, Plaintiff, ) 

vs. V No. 47377. At Law. 

Mary A. Dobbins, Defendant, j 

United States op America, I , 

District of Columbia, J ss ' 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Declaration, etc. 

Filed December 31,1904. 

In the Supreme Court of the District of Columbia. 

Frank PI. Thomas') 

vs. > At Law. No. 47377. 

Mary A. Dobbins, j 

The plaintiff, Frank PI. Thomas, sues the defendant, Mary A. 
Dobbins, a married woman, being sued in this behalf in relation to 
her sole and separate estate, for money payable by the defendant to 
the plaintiff; for goods bargained and sold by the plaintiff to the 
defendant, and for goods sold and delivered by the plaintiff to the 
defendant; and for work done and materials provided by the plain¬ 
tiff for the defendant at her request; and for money lent by the 
plaintiff to the defendant; and for money paid by the plaintiff for 
the defendant at her request; and for money received by the de¬ 
fendant for the use of the plaintiff; and for money found to be due 
from the defendant to the plaintiff on accounts stated between 
them. 
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MARY A. DOBBINS VS. PRANK H. PHOMAS. 


And the plaintiff claims $296.83 according to the particulars of 
demand, besides costs of this suit. 

COLE & DONALDSON, 

Attorneys for Plaintiff. 


Notice to Plead. 

The defendant is to plead hereto on or before the tenth day, ex¬ 
clusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment. 

COLE & DONALDSON, 

Attorneys for Plaintiff. 


2 Particulars of Demand. 

Filed December 31,1904. 

To amount due Frank II. Thomas from Mary A. Dobbins in con¬ 
nection with the trading or exchanging of a certain house on High¬ 
land avenue, Cleveland Park, D. C., and contents belonging to said 
Frank H. Thomas for a certain house No, 3200 13th street, north¬ 
west, this city, and contents belonging to said Mary A. Dobbins, as 
follows, to wit: 


1 shower bath. $20.75 

1 library rug. 7.00 

1 hammock. 6.20 

1 porch rocker. 6.50 

2 small porch rockers. 5.00 

1 medium porch rocker. 4.00 

1 porch rug. 7.00 

1 strip matting. 2.50 

1 rattan couch... 7.00 

1 parlor rug. 50.00 

1 cork puller. 1.50 

2 pr. curtains in chamber. 3.75 

Drapery and curtains cost $405. sold as per agree¬ 
ment...... 202.50 

Coal and wood. 101.69 

18/12 doz. chickens. 8.44 

-$433.83 

By curtains and drapery at 3200 13th street, N. W... 65.00 

Awnings on 3200 13th St. N. W. 50.00 

Mattings and rug at 3200 13th St. N. W. 22.00 

- 137.00 


Balance due plaintiff from defendant. $296.83 
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3 In the Supreme Court of the District of Columbia. 

Frank H. Thomas ) 

«8. >At Law. No. 47377. 

Mary A. Dobbins. ) 

District of Columbia, To wit : 

I, Frank H. Thomas, being first duly sworn, according to law, make 
oath and say that I am the plaintiff named in the foregoing decla¬ 
ration, wherein Mary A. Dobbins is defendant, which said declaration 
is hereby referred to and made part hereof; that I have a good cause 
of action against said defendant for the sum of §296.83, with interest 
from date, as set forth in said declaration and the bill of particulars 
filed herewith, which is likewise made part hereof, which cause of 
action is based upon the following: 

On, to wit, the 28th day of July, 1903, and prior thereto, I was the 
owner of an equity of redemption in a certain house and plot of 
ground located upon Highland avenue, in the subdivision known 
as Cleveland Park, in the District of Columbia, together with the 
contents thereof, which contents included certain articles of property, 
to wit: 1 shower bath, 1 library rug, 1 hammock, 1 porch rocker, 
2 small porch rockers, 1 medium porch rocker, 1 porch rug, 1 strip 
matting, 1 rattan couch, 1 parlor rug, 1 cork puller, 2 pairs curtains 
in chamber, drapery and curtains, certain coal and wood, and one 
and eight-twelfths dozens of chickens; that on the same day and 
prior thereto, the defendant, a married woman, was the owner 

4 in her own right as part of her sole and separate estate of the 
equity of redemption in a certain house and plot of ground 

located on the northwest corner of 13th and Kenyon streets, in this 
city, together with certaiu draperies, mattings and rugs contained in 
said house, and certain awnings attached thereto; that for some time 
prior to said 28th day of July, 1903, the defendant and myself were 
negotiating for an exchange of our respective houses; that on said 
last mentioned date the defendant and myself consummated our 
negotiations by making an exchange of our respective houses; that 
as part and parcel of the same transaction I agreed to and did sell 
and deliver to said defendant the afore mentioned articles of personal 
property contained in my said house at and for the prices set oppo¬ 
site each article, to wit: 


1 shower bath. $20.75 

1 library rug. 7.00 

1 hammock. 6.20 

1 porch rocker. 6.50 

2 small porch rockers. 5.00 

1 medium porch rocker. 4.00 

1 porch rug. 7.00 











4 


MARY A. DOBBINS YS. FRANK H. THOMAS. 


1 strip matting. 2.50 

1 rattan couch. 7.00 

1 parlor rug. 50.00 

1 cork puller. 1.50 

2 pr. curtains in chamber... 3.75 

Drapery and curtains cost $405. sold as per agreement. 202.50 

Coal and wood. 101.69 

1 8/12 doz. chickens. 8.45 


and as part of the same transaction the said defendant agreed to and 
did sell and deliver to me the said articles of personal property 
which she had contained in her house at the prices set opposite each, 
to wit: 


Curtains and drapery at 3200 13th street N. W. $65.00 

Awnings on 3200 13tli St. N. W. 50.00 

Mattings and rug at 3200 13th St. N. W. 22.00 


5 That upon a settlement of the exchanging of said two 

houses as aforesaid, which occurred on said July 28, 1903, 
the interest upon the respective deeds of trust upon said, houses, 
taxes, insurance, and other items immediately connected with said 
real estate were adjusted and settled ; that in the settlement of the 
said items of personal property as aforesaid, it was agreed that the 
amount due defendant for the articles of personal property, which 
were contained in her said house, to wit, the sum of $137.00 should 
be deducted from the amount due me for the articles of personal 
property contained in my said house, to wit, the sum of $433.83, 
and that the balance due me on account of the exchange and sale 
of said articles of personal property, to wit, the sum of $296.83 should 
be paid me in cash by the defendant. 

That the said defendant has frequently admitted that she owes 
me the said sum of $296.83, and I have often requested her to pay 
the same, but she has wholly refused to pay the same, or any part 
thereof, and the whole amount there-is now due and ovying to me 
from the defendant. Wherefore, affiant says that there is now clue 
and payable to him from the defendant the said sum of $296.83, 
with interest from this date, exclusive of all set-offs and just grounds 
of defense. 

FRANK H. THOMAS. 

Subscribed and sworn to before me this 31 day of December 1904. 

FRANK G. BUTTS, 

Notary Public, D. G. 


[notarial seal.] 
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6 Defendant’s Plea, etc. 

Filed January 13,1905. 

In the Supreme Court of the District of Columbia. 

Frank H. Thomas ) 

vs. VLaw. 47377. 

Mary A. Dobbins, j 

Now come- the defendant Mary A. Dobbins and for plea to the 
plaintiff’- declaration says she is not indebted to the plaintiff as 
alleged. 

LEO SIMMONS, 

Attorney for Defendant. 


District of Columbians: 

I, Mary A. Dobbins being lirst duly sworn according to law say 
that I am the person named as defendant in the foregoing delara- 
tion in the suit of Frank H. Thomas, against me and known as law 
case 47377. That I have a good defense to said suit which is as 
follows. 

1st. I did not purchase or exchange any goods or property with 
the said plaintiff, other than to exchange a certain dwelling house 
situated on the north west corner of 13th and Kenyan Sts. Columbia 
Heights, which house I exchanged for the property in which I now 
reside in Cleveland Park. That said exchange was made through 
a real estate agent and affiant did not deal with the plaintiff directly 
or indirectly in any other matter other than the exchange of the real 
estate mentioned, nor did she authorize any one to do so. 
7 Affiant says that the goods taken in exchange and mentioned 
in the bill of particulars as having been received from her, 
in exchange for the goods charged against her, did not belong to 
her. That she had no dealings whatever with the plaintiff, and 
is not indebted to the plaintiff in any sum whatever. 

The defendant says further that the differences in the real estate 
was not adjusted by the price of the articles named and had no re¬ 
lation thereto. That the exchange of said real estate had nothing 
whatever to do with the personal property which is the basis of the 
plaintiff’s action. That she does not owe him anything. That the 
plaintiff has never made any demand for such sum of her nor did 
he ever render her any statement or account for the transaction re¬ 
ferred to, until the filing of this suit and she was surprised to learn 
that he meant to make a claim against her for the amount. 

MARY A. DOBBINS. 
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Subscribed and sworn to this 11th day of January, 1905. 

S. DUNCAN BRADLEY, 

[notarial seal.] Notary Public, D. C. 


Motion for Judgment. 

Filed February 3,1905. 

In the Supreme Court of the District of Columbia. 

Frank II. Thomas ) 

v. V At Law. No. 47377. 

Mary A. Dobbins, j 

8 Now comes the plaintiff, by his attorneys, and moves the 

court for judgment against the defendant pursuant to the 
rules of this court because of the failure of defendant to file a suffi¬ 
cient affidavit of defense in support of her plea. 

COLE & DONALDSON, 

Attorneys for Plaintiff. 


To Leo Simmons, attorney for defendant: 

Take notice that on Friday, the 10th day of February, 1905, at 
ten o'clock a. m,, or as soon thereafter as counsel can be heard, we 
will call the above motion to the attention of the circuit court for 
its action thereon. 

COLE & DONALDSON, 

Attorneys for Plaintiff 


Supreme Court of the District of Columbia. 

Friday, February 17 th, 1905. 

Session resumed pursuant to adjournment, Hon. Harry M. 
Clabaugh, chief justice, presiding. 

* * * * * * * 

Frank H. Thomas, Plaintiff, 1 

vs. >No. 47377. At Law. 

Mary A. Dobbins, Defendant. 1 

Comes on for hearing the motion of plaintiff filed herein 
9 February 3rd, 1905, by his attorneys Messrs. Cole and Don¬ 
aldson, for judgment against the defendant for want of a 
sufficient affidavit of defence, and being argued, the defendant by 
her attorney Mr. Leo Simmons, moves in open court for leave to file 
an amended and supplemental affidavit, which is denied, and the 
motion for judgment granted; whereupon, it is considered and ad- 
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judged, that the plaintiff herein recover of the defendant herein the 
sura of two hundred and ninety-six dollars, and eighty-three cents, 
with interest thereon from this date, being the money payable by 
said defendant to said plaintiff by reason of the premises, together 
with his costs of suit to be taxed by the clerk, and have execution 
thereof. 

From the aforegoing, the defendant by her attorney in open court, 
notes an appeal to the Court of Appeals, and prays that a bond be 
fixed. Whereupon, it is ordered that the defendant furnish a bond 
herein in the penalty of four hundred dollars, to operate as a super¬ 
sedeas, with surety or sureties, to be approved by this court. 


Memorandum. 

March 14,1905.—Appeal bond filed. 


10 Order for Preparation of Record. 

Filed April 17,1905. 

In the Supreme Court of the District of Columbia. 

Frank H. Thomas') 

vs. >Law. No. 47377. 

Mary A. Dobbins, j 

The clerk will please prepare the record for the appeal in this 
case, and in doing so, will include the following: 

1st. Declaration, notice to plead, and affidavit attached thereto, 
filed in this court. 

2d. Defendant’s plea, and affidavit of defence. 

3d. Motion for judgment. 

4th. Order refusing leave to file supplemental affidavit and 
judgment on motion. 

5th. Appeal in open court and order fixing bond. 

6th. Order approving bond March 14,1905. 

LEO SIMMONS, 

Att’y for Deft 


11 Supreme Court of the District of Columbia. 

United States op America, \ , 

District of Columbia, j s ‘ 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
10, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
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transcript, in cause No. 47,377, at law, wherein Frank H. Thomas 
is plaintiff, and Mary A. Dobbins is defendant, as the same remains 
upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 19th day of April, A. D. 1905. 

JOHN R. YOUNG, Clerk 

Endorsed on cover: District of Columbia supreme court. No. 
1540. Mary A. Dobbins, appellant, vs. Frank H. Thomas. Court of 
Appeals, District of Columbia. Filed Apr.j 9, 1905. Henry W. 
Hodges, clerk. 
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APRIL TERM, 1905. 


Mary A. Dobbins'! 


vs. 


S No. 1540. 


Frank H. Thomas. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

On the 31st day of December, 1904, the appellee, Frank 
H. Thomas, filed in tbs Supreme Court of the District of 
Columbia, bis declaration, bill of particulars and sup¬ 
porting affidavits ; to which the appellant filed her plea 
and affidavit of defense (Dec., p. 5). 

The declaration by common count, set forth, that the 
appellant is a married woman and is sued in relation to 
her sole and separate estate, but does not disclose in what 
way the action relates to her separate estate. The bill of 
particulars attached to the declaration (Rec., p. 2), shows 
that the claim was based upon charges for certain house¬ 
hold furniture, coal and poultry alleged to have been 
left in the house on Highland Avenue, Cleveland Park, 




2 


which was taken in exchange by the appellant for her 
house No. 3200 13lh Street The appellee makes his 
declaration a part of his affidavit in which he says, she is 
a married woman, etc., and states that he has a good 
cause of action, etc. 

He then alleges that he owned the house in Cleveland 
Park, which contained certain furniture; that the appel¬ 
lant a married woman, was the owner of the house on 
13th Street, N. W., which was exchanged for his. That 
in said 13th Street house there were certain goods belong¬ 
ing to the appellant. The appellant sets forth in her affi¬ 
davit (Rec., 4) that she did not purchase the property of 
the plaintiff other than the exchange of the real estate. 

That the exchange of the property with the appellee 
related only to the real estate exchanged, which was made 
through a real estate agent; that she did not deal with 
the plaintiff, directly or indirectly or in in any other mat¬ 
ter, other than the exchange of the real estate, nor did 
she authorize any one to do so. (Rec., p. 5.) That 
the goods taken in exchange and mentioned in the bill 
of particulars as having been received from her, did not 
belong to her, etc. (Rec., p. 5.) That the difference in 
relation to the real estate was not adjusted by the prices 
of the articles named, etc., and had no relation thereto. 
“ That the exchange of the real estate had nothing to do 
with the personal property which is the basis of this 
action.” That he, the plaintiff, had made no demand on 
her, or ever rendered to her any statement in relation to 
the property referred to in the b^ll of particulars until the 
filing of the suit. That she was surprised to learn that he 
intended to make a claim against her. (Rec., p. 5.) 

The bill of particulars (Rec., p. 2), shows that it has 
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no relation whatever to the real estate. 

On motion of the plaintiff the Court gave judgment 
against the defendant (Rec., pp. 6 and 7), from which 
this appeal is prosecuted. 

Assignment of Errors. 

1. The Court erred in refusing to allow the defendant, 
the appellant, to file a supplemental and amended affi¬ 
davit, as she might be advised. (Rec., p. 6.) 

2. The Court erred in entering a judgment against the 
defendant, the appellant. (Rec., p. 6.) 

Argument. 

The Court should have allowed the defendant to amend 
her declaration, and set forth that she did not receive the 
goods, and that they were in possession of her husband : 
though the affidavit of defense elearly indicates such to be 
the case, and the plaintiff’s affidavit shows that she did 
not receive the goods, other than by the fact that they 
were left in the house in which she took in exchange. 

While I contend that the affidavit of defense, taken 
with the plaintiff’s affidavit, sets forth facts that would 
constitute a good defense, yet if it were not so, it was 
absolutely the duty of the Court to allow the defendant 
to file a supplemental affidavit of defense, on being re¬ 
quested to do so, if the Court thought the affidavit of 
defense insufficient. By Section 399 of the Code, the 
Court is allowed and authorized to permit filing of supple¬ 
mental affidavits in such cases as this. .Prior to the Code, 
the Court had full power in its discretion, to allow 
amendments of affidavits, or to allow a substi- 
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tuted affidavit. If the Court had authority to do 

ft/ 

what the Code undertook to give, there would have been 
no necessity for the provision found in Section 399, unless 
it were to make the provisions of such section mandatory 
on the Court, Therefore the Court should have allowed 
the amendment, for it is clearly indicated by said section, 
the descretion in allowing such amendments should be 
no longer left to the Court, but that it should allow suph 
amendments when requested. See 1st Am. E. E. of Law, 
Vol. 1, p. 492. 

The Affidavit of the Plaintiff Does Not Show 
A Good Cause of Action Against 
The Defendant. 

The plaintiff, Thomas, states that the defendant is a 
married woman and sues her as such in relation to her 
sole and separate estate (Rec., p. 1). Yet by his bill of 
particulars which is incorporated in his affidavit, he 
shows that the articles of personal property, upon which 
he bases his suit could not possibly have been charged 
against a married woman’s estate under the circumstances 
in this case. It plainly appears that these goods are not 
such as relate to the separate estate of a married woman 
and she denies explicity that shejbought them or agreed 
to pay for them in any manner. 

While the Code, Chapter 33, has greatly enlarged the 
powers of married woman in this District, it certainly has 
not completely changed the common law, so as to make 
married women responsible for the debts of her husband. 
Whatever change has been made in relation to the liability 
of married women will be found in said Chapter 33, Section^ 
1151 to 1177. Nothing will be found in this chapter to 
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materially change the common law in respect to such 
matters as is the subject of this suit. The whole of the 
provision seems to be intended to extend the powers of 
married women, but not to increase their liability except¬ 
ing in relation to their separate estate. 

And the Court will not extend the liabilities of a mar¬ 
ried woman beyond the plain words of the statute. 

Roop vs. Real Estate Investment Co.. 7 L. R. A., 

See also Dickerson vs. Rodgers, 114 N. Y., 405- 
409. 

Sandford vs. Pollock, 105 N. Y., 450. 

But it would seem that no authority is needed to show 
that the charge for the goods mentioned could not prop¬ 
erly be made against the defendant, for the common law 
rule still exists. 

By Section 1177 of the Code it is provided : 

“ Nothing in this chapter shall be construed to 
relieve the husband from liability for the debts, 
contracts or engagements, which the wife may 
incur or enter into upon the credit of her husband 
or as his agent, or for necessaries for herself or for 
his or their children hut as to all such cases his 
liability shall be or continue as at common law.” 

The presumption is that the personal property found 
in the house, 3200 13th Street, belonged to the husband. 
The appellant, Mrs. Dobbins, says, under oath, it did 
not belong to her. The property found in the house 
she took in exchange, did not belong to her. The 
husband (or a creditor of his) could take the property 
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referred to and do as he pleased with it. The presump¬ 
tion is that it belongs to the husband. 

Seitz vs. Mitchell, 94 U. S., 580. And see authori¬ 
ties cited in 9 Am. E. E. of Law, 1 Ed., 801. 

So when the defendant says that she did not buy the 
property and did not authorize any one to do so ; that 
she had no dealing whatever with the plaintiff, how can 
it be claimed that she is liable for articles which the law 
does not make her liable for, even if she had bought 
them. 

Every material allegation in the plaintiff’s affidavit 
is denied. 

The Court erred in entering the judgment, and it 
should be reversed. 

Respectfully submitted, 

Leo. Simmons, 
Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1905. 


No. 1540. 


MARY A. DOBBINS, APPELLANT, 

vs. 

FRANK H. THOMAS, APPELLEE. 


BRIEF ON BEHALF OF THE APPELLEE. 


Statement. 

This is an appeal from a judgment of the Supreme 
Court, in a suit at law, rendered under the provisions of 
the 73d rule of the common law rules of that court. 

The plaintiff below filed, at the time of bringing this 
action, an affidavit in accordance with the requirements of 
said rule, wherein was set forth in detail his dealings with 
the defendant, out of which his cause of action grew. The 
affidavit was to the effect that the plaintiff traded or 
exchanged a certain house and contents belonging to him 
with the defendant for a house and contents belonging 
to her in her own right, and constituting part of her 
separate estate, and that, according to the contract, 
there was due him the sum of $296.83 on 'account of the 
difference in value of their respective properties. 

The defendant filed her counter-affidavit, which set up 

a general, vague, and evasive denial, without specifically 
343 -l 
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stating the grounds of her defense as required by the 
rule. 

Upon motion of plaintiff’s attorneys, the court directed 
that judgment be entered for the plaintiff because of the 
failure of the defendant to file a sufficient affidavit of 
defense in support of her plea. 


ARGUMENT. 

The main point relied upon by the appellant seems to 
be that the court erred in refusing to allow her to file 
an amended affidavit; that under the law the court had 
no discretion in the matter. 

Without the authority of adjudication, the language 
of the Code, section 399, that “the court, justice, or 
• judge, in which or before whom the cause shall be pend¬ 
ing, shall have power upon such terms as shall seem 
best ... to allow supplemental or substituted 
affidavits to be filed,” is a complete answer to the ap¬ 
pellant’s contention. This section clearly contemplates 
the exercise of discretion. 

In St. Clair vs. Conlon, 12 App. D. C. 161, the court 
said: 

“ The allowance or refusal of a motion to vacate a 
judgment for want of a sufficient affidavit of de¬ 
fense, and for leave to amend, is a matter within 
the discretion of the trial court, and will not be 
considered on appeal.” 

In the recent case of Chunn vs. City and Suburban Rail¬ 
way, 23 App. D. C. 551, Mr. Chief Justice Shepard, deliv¬ 
ering the opinion of the court, said: 

“The grant or refusal of leave to amend is a 
power intrusted to the trial courts that in¬ 
justice and hardship may be prevented and the 
merits of the case fairly tried. Whether in the 
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particular instance the leave should be granted or 
refused is a matter within the discretion of the 
trial court and is not reviewable in the appellate 
court.” Citing cases. 

Mr. Justice Morris, delivering the opinion of this Court, 
in German Evangelical Society vs. Prospect Hill Ceme¬ 
tery, 2 App. D. C. 310, said, at page 315: 

“ For it is well settled law, sufficiently well settled 
to be almost elementary, that the allowance or 
refusal of amendment is a matter in the discretion 
of the court below, and is not reviewable in an 
appellate tribunal.” Citing authorities. 

In view of these plain utterances, further citation 
would be superfluous. 

The appellant criticises the affidavit of the appellee 
(plaintiff below) as not showing a good cause of action 
against her. 

This contention seemed to be based on the theory 
that personal property can not form part of a married 
woman’s sole and separate estate. Nothing could be 
more erroneous. 

No other citation is necessary if we are to understand 
the plain English of the provisions of the Code. Section 
1154 provides: 

“ Married women shall hold all their property 
of every description for their separate use, etc.” 

Section 1151 provides: 

"All the property, real, personal, and mixed, 
belonging to a woman at the time of her marriage, 
and all such property which she may acquire or 
receive after her marriage from any person whom¬ 
soever, by purchase, gift, grant, devise, bequest, 
descent, in the course of distribution, by her own 
skill, labor, or personal exertions, or as proceeds 
of a judgment at law or decree in equity, or in 
any other manner, shall be her own property as 
absolutely as if she were unmarried,” etc. 
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Not only may personal property be included in a 
married woman’s separate estate, but she has full and 
unrestricted power to make any contract in relation to 
the same and to sue and be sued in reference to such 
contracts whether she is engaged in business or not. 

Section 1155 of the Code provides: 

“Married women shall have power to engage in 
any business and to contract, whether engaged in 
business or not, and to sue separately upon their 
contracts, and also to sue separately for the re¬ 
covery, security, or protection or their property, 
and for torts committed against them, as fully and 
freely as if they were unmarried. Contracts may 
also be made with them, and they may also be 
sued separately upon their contracts, whether 
made before or during marriage, and for wrongs 
independent of contract committed by them be¬ 
fore or during their marriage, as fully as if they 
were unmarried, and upon judgments recovered 
against them execution may be issued as if they 
were unmarried; nor shall any husband be liable 
upon any contract made by his wife in her own 
name and upon her own responsibility.” 


It would seem that if the foregoing sections of the 
Code were not sufficiently convincing that a married 
woman’s separate estate may consist of property of any 
description, and that she has full power to contract in 
relation thereto and be held accountable for such con¬ 
tracts out of her separate estate, then the succeeding 
section 1156 should leave no doubt whatever upon the 
subject. It provides: 

“Every contract made by a married woman 
which she has the power to make shall be deemed 
to be made with reference to her estate, which is 
made her separate estate by this chapter.” 

The same sections, which have so clearly defined the 
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separate estate of a married woman and given her such 
plenary power to deal with her property, have also re¬ 
ciprocally compelled her to live up to, and be bound by, 
her contracts. Any other construction would destroy 
the good that was intended to be done married women 
by the enactment of these laws. 

It is no answer to this argument for appellant to say 
appellee might have sued an impecunious husband be¬ 
cause some of the goods she took in trade from the ap¬ 
pellee on the faith of her credit and separate estate in a 
contract made with her might be held to be necessaries. 

The affidavit of the plaintiff is full and complete and 
in detail sets out his contract with defendant to trade 
his house and contents for her house and contents with 
a cash difference to him because the contents of his 
house, according to their agreement, were worth $296.83 
(the amount sued for) more* that the contents of hers. 

Defendant, in her most glaringly inconsistent affidavit 
of defense, makes no effort to deny that she received the 
goods from the plaintiff or that the sum sued for is not 
the price agreed upon between them, but contents her¬ 
self by saying that the goods she gave plaintiff in ex¬ 
change for his “did not belong to her.” 

Defendant’s simple statements in her affidavit of de¬ 
fense, “that she had no dealings whatever with the plain¬ 
tiff and is not indebted to the plaintiff in any sum 
whatever,” and “that she does not owe him anything,” 
can avail her nothing, as these amount only to a repeti¬ 
tion of her plea and can not be accepted as meeting the 
requirements of the 73d rule, which requires the state¬ 
ment “of such facts which, ifi true, would constitute a 
good defense.” 

If the defendant were honest in her contention that 
she did not owe the plaintiff it would have been an easy 
matter for her to have explained the facts and circum¬ 
stances of the exchange of their houses and contents, and 



6 


also to have explained why she took the plaintiff’s prop¬ 
erty without intending to compensate him according to 
her contract, instead of contenting herself with a vague 
denial. 

“Plaintiff having verified his account, as re¬ 
quired by the 73d rule, will be entitled to judg¬ 
ment, when the plea rests upon a vague and general 
denial and fails to show the particulars of defense 
relied on.” 

Ford vs. Cornish, 2d MacA. 57. 

“An affidavit of defense which is no more than 
a change in terms of the plea, and does not show 
what facts the defendant expects to prove, is in¬ 
sufficient.” 

Connick vs. Morrison, 4 Mackey, 497. 

“ The affidavit must state facts enough for the 
court to see that, if true, they constitute a good 
defense. It is not enough for the defendant to say 
that he has a good defense, without stating his 
grounds; nor is a vague general allegation suf¬ 
ficient without any specification of statement.” 

Durant vs. Murdock, 3 App. 114. 

“If an affidavit of defense is adjudged insuf¬ 
ficient, the defendant is precluded from any fur¬ 
ther defense.” 

Lawrence vs. Hammond, 4 App. D. C. 467. 

Without further argument we respectfully submit that 
the court below properly entered judgment in appellee’s 
favor, and that the order appealed from should be 
affirmed. 

Respectfully submitted. 

COLE & DONALDSON, 

B. W. PARKER, 

Attorneys for Appellee. 









